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The constitution protects against actions by the government, therefore to have a violatio
a constitutional right there must be a government actor involved.

In this case Paul was a policeman, so he is the government actor who could potentially:
violate a 4th; 5th, or 6th 2ﬁendment of Jack.

Standing

In order to have standing against a 4th amendment violation, the suspect must have had a
reasonable expectation of privacy in the place/items searched and/or the items seized.

The reasonable expectation of privacy will be measured by the Katz standard: if the person
manifested a subjective expectation of privacy and if society fi nds that expectation to be Q/U ¢~
objectively reasonable. In this case Jack will have standing for the search of his own person

and clothing because a person would expect privacy in his own pockets and on his own ﬁ
person and additionally society would agree that is reasonable. He will also have standing

with him cell phone because he had a passcode on it which shows he had a subjective
expectation of privacy in it and society would most likely agree because cell phones are
common for everyone to have and most people keep them locked and keep private

information in them. He would most likely also have standing in the vehicle search and

items found within, because even though the car was owned by his father, he had the keys

and the exclusive use of it at the time. A person does not not have to have propietary
ownershlp of an item in .,Qtdﬁf to have standing. Therefore he would also have standing

agamst any 4th violation made during a search of the car of seizure of evidence within it.

Informant

When Nan called 911 with a tip, she was acting as an non-government informant. A

government actor can use information from an informant to help determine if there is

articulable reasonable suspicion to detain a person, or probable cause to arrest a person

or search a place. The usefulness and trustworthiness of the information will be v weighed by

the totality of the circumstances including prior reliability of informant, corgebation of

information by police, specific of information, among other relevant facto’r%n this case Nan

was the President of the Neighborhood Watch which would indicate that/gb}e is-a-reliable— Hhe
source who has possibly informed before. She would not be anonymous and thiswould ¢ ; o/ Jnpa -
increase her reliability. She provided information for a crime she beleived to be in progress A ¢ ( 6
and heard what sounded like the boys discussing breakmg in to a house. She had specific
information about the type of car and the clothes the boys were wearing, and the location

they were in. All taken together, this was enough information to create articulable
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reasonable suspicion for a detention. However it would not seem to be enough for
probable cause as that is a higher standard and there w‘a‘s"ﬁé’é‘pemf ic description of Jack
in the information (height, hair color, race, etc) and also Paul did not corroborate any of the
information prior to interacting with Jack. Even though the boys were yelling about
Pokemon and not about breaking into a house, this was a good faith mistake of
information used, not a lie, and therefore would not negate the ARS. Therefore this tip
provided ARS but not PC for Paul's initial interaction with Jack.

Detention

An initial encounter with a policeman and an individual can be consenlial which means a
person is free to leave or end the conversation gﬁ}any time, and no constitutional rights
attach. An interaction will go from consenual to Detention, when the police show a physical
sign of f force or a person submits to the authority.

When Paul pulled up he immediately blocked Jack's ability to exit the alley by pulling his
police vehicle up to block the alleyway. This was a pysical blocking of Jack's ability to leave
freely, which would meet the standard of a detention. As discussed supra, Paul had ARS
so this detention has not violated Jack's rights thus far. Additionally, Paul shined his
flashlight, which would most likely indicate to Jack that he was a policeman, and with the
light from it, Jack could possibily see his uniform and patrol car, therefore Jack most likely
knew Paul was a policeman. Paul may have requested to talk to Jack, which could be
considered consensual, however with the car blocking the exit and making the statement in
a loud voice with his flashlight shining, a reasonable person would most likely not feel free
to leave, which is the standard for determining a detention. Jack then walks over to Paul,
which shows that he has submitted to his authority, further confirming fhat this irferaction is

now a detention. \\J}! o |

Paul searches Jack

The 4th amendment provides every person the right to be free from unreasonable searches
and seizures of his person, house, papers and effects. Additionally it provides thata
warrant shall be had prior to any search or seizure, and that the warrant contain probable
cause supported by an ‘oath or affirmation, and that it contain specific information on the
person or place to be searched or the items to be seized. Theréfore a search or seizure
generally requires a warrant unless an exception applies.

o _ o nly i oty uoédjﬂ?\ ainud + o ngiiee
At this point we are in a detention which under Terry, woul al w Paul to do arf open hand \j@
pat down of Jack's clothing for the purpose of officer safeg if during that pat down, Paul feiz Sﬂ“f‘ "
something he immediatley recognized as contraband, he could do a further search to ’ﬂ
remove and seize the item. I This case Paul tells Jack he is going to search him and goes
straight to removing items that he found. These facts indicate that Paul did a search and
not a simple pat/frisk at this time. A full search is not allowed under the 4th amendment at
this point because Paul did not have prol probable cause and had not placed Jack under
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arrest. Therefore by stating he was doing a search and going in and removing the items,
this would be a violationg of Jack's 4th amendment rights, because as mentioned supra
Jack has standing in his own person and clothing. Paul might argue that he told Jack he
was going to search and Jack did not object which would indicate consent, however Jack

did not say he consents so this would be invalid.
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uring the search Pad¥seized the CM and drugs from Jack's pefson and took them into his

possesion. Paul then asked Jack his S age to which Jack responded and discovered that
Jack was a juvenile. This created probable cause to know that Jack was committing a

s e SEEEEEIR S LA eSS
crime, because people under age cannot possess alcohol or marijuana. This questioning

could be considered questioning in the field, but it also could considered a custodial

interrogation.

Ifaperson is being subjected to custodial interrogation then he must be read his Miranda
Rights, or any statement rhade will be gained through a constitutional violation. Determin8

if a person is in custodial interrogation will be examined through a totality of the

circumstances. Custody will be determined if the reasonable person felt they were free to
leave and if there was government coercion, and any direct question or questions that a

gov't actor would reasonably know would elicit a criminal response from a person is
considered interrogation.

In this situation Jack is being detained by Paul and would not feel free to !eave Even

contraband. This is creating an envsroment in the field where 16 year old Jack would

feel

dominated by the police authority. In addition, Paul asked a question specifically to get
information to determine if Jack was committing a crime by the posession, which means
he knew the possible answer would be eliciting criminal information. Paul should have read
the Miranda rights to Jack before asking this question. This was a violation of Jack's 5th

and 6th right under Miranda, since the statement was never read.

or just drunk. This was another statement to ellicit criminal information [He then told Jack to

Paul continued questioning Jack without reading Miranda when he aslzd if he was nervous

help make it easy by cooperating, which is an extrinsic lie, because Paul can't help mjke it
S

go easy. Extrinsic lies are not allowed during guestioning, as it violates Due Proces

Due Process.is_another way that a confession can be suppressed 1f\ person's statment is

ﬂot voluntary. When" Paql\made the extrinsic lie, he was usxgg coercion, and”‘tﬁé“’fé”fb“re““wgiﬁw i

Jack's statement of his passcode, would be evidence gained-through coercion oercion and

/to be made voluntarily, freely, and knowingly, and the coercive technique made this

ivingviolated Jack's 5th amendment right of Due process. Any statements mdlcatlng guﬂ% 6{ é?

N
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Cooli suppressed.
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mvoluntary Therefore the statement used to then access the phone informaiton would b % a&j’z A
af “unv ed-
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Additionally Paul spoke to Jack again in the cop vehicle, and coerced a confession out of
him using other coercive techniques. Paul did read the Miranda rights, but he never asked
Jack if he understood them, therefore Jack speaking would not be a waiver of his right to
ap attornéy or silence because Paul didn't confirm that he made it knowingly.

mpaet of Qaek AOKNg YA migm
A 6th amendment right to an aﬁorne&is also a possibility for suppressing a confession, but
this Massiah right, only kicks in at or after adversary proceedings have begun, and there
had Been no indictment at that timesJr e . Nom- Lo -

Searching phone and car

The seizure of the cell phone could have been valid (if it wasn't fruit of the poisonous tree
from prior violation), because at this point Paul had probable cause that Jack had
committed a crime (alcohol and drugs) and had placed him under arrest and in handcuffs.
At this point a search could happen incident to arrest and any other items related to the
crime, or that could cause person to flee, or weapons can be searched within wingspan of
person and seized. The cell phone could be seized but not searched wihtout a warrant
under Rilfei)l/}e ang therefore the search of the cell phone information was illegal. W

rNBEAA - LUl ’
The search of the vehicle was allowed under search lﬂg&@%t%ﬁ% @75 nzz
be areas reachable by jack. However the officer could potentially be allowed into the trunk
under the probable exception to vehicle searches. Paul has already found drugs on Jack
and found {gh pay owe sheet indicating jack is gelling drugs, which would give probable
cause that more drugs could be found anywhere in the trunk. However finding all of these
items would be fruit of the poisonous tree because Paul should not have found the alochol
and drugs on Jack in the first place and therefore everything found as a result of that would
be suppressed under FOPT doctrine, unless attentuated. Which all of this happened in one
incident and P/ng d/not be attentuated.

However Paul could possibly argue that items could have been inventoried when the car
was impounded which would mean the marijuana would have been discovered inevitibly
anyway. This could potentially keep the marijuana as evidence in this case.

Additionally Jack testified on his own behalf at trial and this evidence could be used to
impeach him even if not used to prove the rest of the case.




2)
Frank's Rights

Government Actor

The Eourth Amendment to the United States Constitution (hereinafter, Fourth Amendment)
protects against unreasonable searches and seizures by government actors. Here, Daveis a
detective, and is therefore a government actor for Fourth Amendment purposes -

E———

Standing in Home

In order to challenge the constitutionality of a search or seizure, a person must have standing.
To have standing, a person must exhibit an actual (subjectwe) expectatlon of pnvacy, and that
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expectation must also be one that society is prepared to recognize as reasonable.
— .

Here, despite being on a "wheeled t‘rif{lér " the mobile unit is Frank's home. Frank has standing
to challenge unreasonable searches and seizures in his home even if a small part of that pome
is used for commercial purposes (his office).\J f}uué{ L, M ﬂ«gm C’M

Cug st AL Lo

Significance of Frank being on bail pending Trial

The 6th Amendment right to counsel attaches when adversary judicial proceedings have begun,
or at any critical stage in the criminal prosecution. HeTe, Frank is on bail pending trial related to a
defunct canabis enterprise, and his right to have counsel present at all interrogations has
attached. The 6th amendment right fo counsel is offense specific, however, and only attaches to
the canabis enterprise charge.

Detective Dave's Initial Investigation

In order for a warrant to be issued, a neutral and detached magistrate must be furnished with
probable cause (supported by Oath or affirmation). Reasonable articulable suspicion (Terry) is
not enough. Probable cause exists when the police the-police have within their knowledge
reasonably trustworthy facts and circumstances sufficent to Justlfy a reasonably prudent person
to beheve that a suspect has committed or is committing a crime (Beck).
Ay s (/%'V)L /

first becofnes aware of Frank when his canine alerts to a chemical smell coming from
Frank's home. Although canine alerts can furnish probable cause (Caballes), here, Dave was in
the process of approaching Frank's tiny porch. Dave may be exceeding his license to approach
the curtilage by allowing his canine to explore the home. Curtilage is generally determined by
four factors: (1) the proximity to the home, (2) whether the area is within the same enclosure as
the home, (3) the purposes for which the area is used (and its relationship to the home), and (4)
the person's efforts to prevent viewing by passersby. Areas outside of the curtilage are open
fields, and can be reasonably searched without a warrant or an exception to the warrant
requirement.

From the facts it's not immediately clear if Dave and Carl had entered Frank's curtilage yet. The
facts state that Dave and Carl "approached" the screen door. It may be that they were still
outside of the curtilage, and within the open field surrounding Dave's home.

It's likely that, due to the nature of the mobile home, and the lack of any clear fencing around it,
that Dave was still in an open field. Therefore, Carl's alert can furnish probable c use, and is

reasonable\}dgi o ook af C;_@MWM/ g;{%[( ¥e s /U&%Q?&{
LA e O

Dave then moved to stand on the w where he observed Frank exarfiining a sheet of
$20 bills. Dave sees this evidence in plain view (an exception to the warrant requirement),
however, standing on the trailer hitch may exceed his license on the property, as now Frank is
only the curtilage, in an area not normally occupied by pedestrians.

Based on Dave's investigation: Carl alerting to the chemical smell, the sounds of a copy
machine, and Frank exmaining a sheet of $20 bills, Dave now has enough information to furnish

probable cause for a warrant.
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Search Warrant and Knock and Announce

Generally (absent exigencies), the police must knock and announce their presence prior to
serving a warrant. The Knock-and-Announce rufe exists to protect both officer and homeowner
from the confusion and potential unnecessary violence that might result from an unannounced
entry the police. Here, Dave did knock and announce.

Frank was never shown a copy of the warrant, which he has a right to view to limit police
misconduct. This also allows Frank to understand the scope of the search (particluarlity
requirement), better understand his rights, and to know for certain there is a valid warrant
allowing police entry to his home.

However, because Dave does have probable cause sufficent to justify the warrant, and
assuming the warrant does exist, if Dave's failure to produce the warrant was a good faith error,
it will likely not be unreasonable.

Frank is seized for Fourth Amendment purposes upon submitting to the officer's show of
authori (opening) the door upon their command) (Hodary).

A .fv( Nl p
Automobile Exception

. s Jhis 1a o *;/ (AL NA thaw yaun Conlliioy @bk
If it later turns out that Dave lacks a warrant, He’ may still be ableo search Dave's home
because it is mobilé. Vehicles are "readily mobile," and therefore subject fo lesser expectations
of privacy than traditional homes. If Dave has probable cause to believe that Frank's mobile
home contains evidence, fruits or instrumentalities of cfime, or contraband, he can validly search
the home absent a warrant. Here, it's not clear whether there was a warrant that Dave
neglected to present, or whether the reference to the warrant was untrue.

Search Incident to Custodial Arrest Exception

If Dave is searching the mobile home as an automobile, and he has probable cause to arrest
Frank (supra), then Dave may search Frank incident to that arrest. even absent a warrant. Here,
it's not clear whether there was a warrant that Dave neglected to present, or whether the
reference to the warrant was untrue. If there was no warant, and the wheeled home is treated
as a mobile home or vehicle, then Dave may still search Frank incident to custodial arrest.

Call from Frank to Gina

Frank made incriminating statements to his ex-girlfiend Gina. Frank, however, has no
expectation of privacy in his comments he makes over the phone. Frank assumes the risk that
the person he is speaking with is a "false friend," or an "unreliable ear." Therefore, he cannot
c&allenge the statements Gina later relays to Dave.

JINE Q) L forig k)
Call from Gina to Frank

When Dave employs Gina to digitally record her conversation with Frank, she becomes a
Government Actor.

Due Process
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The Due Process clause of the 5th Amendment requires that confessions be voluntary.
Whether or not a confession is voluntary is determined by the totality of the circumstances.
Here, Frank is not unduly coerced, nor are there any facts to support that Frank is impaired in

any way. Frank ruﬁ‘é”’fﬁ’é""rrs‘ﬁ”tﬁ“at Gina is a false friend or an unreliable ear, and information "put
out to the public"Fas no reasonable expectation of privacy. Therefore, Frank's confession to

Gina is voluntary.

Miranda

The 5th Amendment provides protection against compelled self-incrimination in all custodial
interrogations. An interrogation is custodial if the person is not free to terminate the encounter
and leave, and the environment has the san the same coercive 1 characteristics of a police dominated
interrogation. An interrogation is any express questions desrgned to elict an incriminating
response, or the functional equivalent--conduct that the government agent knows or reasonable

should know will glicit an incriminating response.

Here, Frank's confession is entirely voluntary. He is not in a police dominated interrogation, and
in fact believes he is simply speaking with his ex-girlfriend. Therefore, because he is notin
"custody“ for the purposes of Miranda, his rights have not been violated. 3 @Ocﬁ

6th Amendment RlIght to Counsel

Under the 6th Amendment, Frank has the right to have counsel present at all critical stages of
the criminal prosecution where adversary proceedings have b begun. Here, Frank's right to
counsel has only attached to the cannabis charge. The 6th amendment right is offense specific.
Therefore Frank has no 6th amendment right to an attorney during his confession to Gina.

Frank's request to proceed Pro Se

Under the 6th Amendment, Frank has the right to the assistance of counsel, but can also
voluntarily, knowingly, and intelligently waive that right to counsel. In order to be voluntary,
knowing, and intelligent, Frank is entitled to a Faretta instruction from the judge to ensure that
Frank understands his rights, and the risks of proceeding Pro Se, and to determine that Frank is
competent to do so.

If Frank was entitled to a Faretta mstruthron and drd not recerve it, he will be entitled to automatic
reversal of his conviction. o

State (ledel patinmunt A Nl olali.,

Confession to Dave

SO

Due Process

The Due Process clause of the 5th Amendment requires that confessions be voluntary.
Whether or not a confession is voluntary is determined by the totality of the circumstances.
Here, Frank had the "freedom to move around the facility." Frank was working in the Kitchen.
There are no facts to support that Frank was. cnercetimDave s statement that he would "hate for
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encourage Frank to talk, but not enough to make his confession involuntary under due process.

5th Amendment Miranda Right

The 5th Amendment provides protection against compelled self-incrimination in all custodial
interrogations. An interrogation is custodial if the person is not free to terminate the encounter
and leave, and the environment has the same coercive characteristics of a police dominated
interrogation. An interrogation is any express questions designed to elict an incriminating
response, or the functional equivalent--conduct that the government agent knows or reasonable
should know will elicit an incriminating response.

Here, Frank had "Freedom to move around the facility." He was working in the kitchen, and was
not in an overly coercive environment. Although Dave's comment about Gina was the functional
equivalent of interrogation, the fact that Frank was not in custody for the purposes of the 5th
Amendment will mean his rights were not violated.

6th Amendment Right to Counsel

Under the 6th Amendment, Frank has the right to have counsel present at all critical stages of
the criminal prosecution where adversary proceedings have begun. Here, Frank was arraigned
and assigned a Public Defender to represent him. Frank had a right to have his Public Defender
present during any interrogations. {Frank had a right to have counsel present when he confessed

to Dave in the kitchen (/‘\Lu‘t Nt on s Caos .. -
END OF EXAM
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